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L S By SAM M. (TREY) YATES, Il

n the landmark case of United Statcs v
Windsor," which was decided on June
26, 2013, the U5 Supreme Court
struck down Section 3 of the federal
Defense of Marrtage Act (DOMA).?
This invalidated section defined a “mar-
riage” as a “legal union berween one man
and one woman as hushand and wile,”
and a “spouse” as a “person of the oppo-
site sex who is a husband or a wife,” for

L]
the purpose of determining the meaning
of any federal law. Justice Kennedy, who
wrote the majority opinion, ohserved the
[ollowing about the statute:

The history of DOMAS enactment and its
own text demonstrate that imerference
with the equal dignity of same-sex mar-
riages, a dignity conferred by the states
in the exercise of their sovereign power,

5 L
| | r ] was morne than an incidental effect on
a | I the federal statute. It was its essence...
Under DOMA, same-sex married cou-
ples have their lives burdened, by rea-
son of government decree, in visible
and public ways.. It prevenis same-
sex married couples from obtaining
povernment healthcare benefits they
would otherwise receive. It deprives
them of the Bankrupicy Codes spe-
cial protections for domestic-supporn
obligations. 1t forces them 1w [ol-
low a complicated procedure 1o file
their state and federal taxes jointly.
It prohibits them from being bur-
ied together in Veteran’s cemeteries...

What has been explained to this point
should more than suffice 10 establish
that the principal purpose and neces-
sary effect of [DOMA| are to demean
those persons who are in a kiwful same-
sex marriage. This requires the Court
to hold, as it now does, that DOMA is
unconstitutional as a deprivation of lib-
erty of the person protected by the Fifth
Amendment of the Constitution.*

D |
el | I |Se Currently, 17 states® and Washington,



[.C., recognize same-sex marriages, and |
three states offer same-sex couples broad
protections short of marriage.” Over 38
percent of the US. population lives in :
states that either allow same-sex couples
1o marry or honor out-ol-state same-sex :

marriages, and over 41 percemt of the
U5 population lives in states with ei-

ther marriage laws for same-sex couples
or legal statuses, such as civil unions or :
¢ ever, Judge Kern stayed the injunction
- pending final disposition of any appeal
¢ of his ruling to the Tenth Circuit Court
lenged laws, including constitetional :
amendments, containing DOMA-type ©
language. On December 20, 2013, in :
Kitcher v Herbert, U5, District Judge

domestic partnerships.®
In the siaes that do not recognize
same-scx marriages, couples have chal-

miarriage, observimg thai;

The State of Utah has provided no
evidence that opposite-sex marriage °
will be affected in any way by same-
sex marriage. In the absence of such :
evidence, the States unsupported fears

and speculations are insufficiem 1o

justily the State’s refusal 1o dignily the :
family relationships of its gay and les-
bian citizens, Moreover, the Constitu-
tion protects the Plaintiff's fundamen- :

tal righis, which include the right 1o

regardless of their sexual identity’

The Utah Attorney General requested -

a stay in that case from the U5, Supreme

Administration later announced that the

the stay are considered legal under fed-

gible for all federal benefits.

On January 14, 2014, in Bishop v. Unit- -
ed States, U5, District Judge Terence C.

Kern struck down Oklahoma’s ban on
same scx marriage, and permanently en-
joined the enforcement of Part A of an
Oklahoma constitutional amendment

man and one woman because it preclud-

- ed same-sex couples from receiving an
- Oklahoma marriage license and, there-

fore, violated the Fourteenth Amend-
ments Equal Protection Clause.® How-

of Appeals,'
Aflter Windsor was decided, the led-

I benehis (o some same-

2013, the U.S. Treasury and the Inmernal
Revenue Service announced that all le-

not prohibit same-sex spouses of veter-

ans from receiving military benefus il
marry and the right to have that mar- :
riage recognized by their government... :
The Constitution therefore protects the
choice of ones partner for all citizens,

their marriage.
In Movember 2013, the Texas Mational

process benefits for same-sex couples he-
cause the state’s constitution prohibited
recognition of same-sex marriage. The
Defense Department now provides fed-

. eral personnel, funding and equipment
same-sex marriages performed in Utah

after Judge Shelby’s decision and hefore

Texas Mational Guard members in state

. status will have 1o do the work.
eral law, and that same-sex couples who
married during that period will be eli- :

have brought lawsuits across the coun-

especially in states known as “marriage
prohibition” states. In Nevada, a peti-
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. tioner in a federal case unsuccessfully
- argued that the state’s constitutional ban
. on marriage equality violates the Equal
. Protection Clause of the U.S. Constitu-
defining marriage as the union of one -

tion, but the case is currenily pending

. on appeal in the Ninth Circuit Count of
. Appeals."" In Virginia, a pending lederal
- class action lawsuit seeks freedom for all
. same-sex couples in the state 1o marry,
- and an end 1o the state’s refusal o rec-
. ognize lawful same-sex marriages from
other jurisdictions,'” In West Virginia,
- a federal lawsuit was filed on behall of
. three same-sex couples, and the child
. of one of the couples, challenging the
eral government updated its policies by ©

promulgating new federal tax guidelines
. tending le
sex couples. In that regard, on August 29,

constitutionality of statutes thar preven
same-scx couples from marrying and

i fons,'"

Challenges have been made 1o simi-

¢ lar constitutional provisions and laws in
Texas, and there is an open question as
gal same-sex marriages are recognized as
marriages [or all lederal 1ax purposes. no
- matter which state they call home. And,
in a letter 10 Congress dated September
4, 2013, Attorney General Eric Holder |
stated that the Justice Department would

to whether Texas courts have jurisdic-
tion 1o grant divorces 1o same-sex Texas

residents who were legally married 1o

each other in another state. In that re-
gard, on November 8, 2003, Aricle 1,
Section 32, of the Texas Constitution,

: was amended to state that marriage is
¢ only allowed between one man and one
they live in a jurisdiction that recognizes
* the state from recognizing out-of-stae
marriage relationships or domestic part-
- Guard announced that same-sex spouses :
. could apply for military benefits at its
- state facilities instead of federal facilities.
According to Texas officials, the Texas :
Mational Guard previously could no
Court, and, on January 6, 2014, Justice
Sotomayor granted the stay pending fi-
nal disposition of the appeal by the Tenth
Circuit Court of Appeals.* The Obama :

woman." This amendment also forhids

nerships for same-sex couples. Texas

Family Code Section 2.001' prior use of
- the terminology “a man and a woman”

for those seeking a marriage license ef-

fectively prohibited a county clerk from
. ssuing a marriage license for “persons
¢ of the same sex.”" In accordance with
. the constitutional amendment, Texas
- Family Code Section 6.204(c) currently
. provides that “[tlhe siate or an agency
to enroll the spouses, ensuring that no

or political subdivision of the state may

not give effect o a: (1) public act, record,
. or judicial proceeding that creates, rec-
A variety of individuals and entities

ognizes, or validaies a marriage herween

persons of the same sex or a civil union
- try to implement the ruling in Windsor,
¢ or (2) right or claim to any legal protec-
¢ tion, henefit, or responsibility asserted as

in this state or in any other jurisdiction;
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a result of a marriage between persons of .

the same sex or a civil union in this state
or in any other jurisdiction,”" While the
Texas prohibition against recognition of

same-sex marriages lawfully entered into

in other siaies seems clear, the resuli-
ing lack of divorce options for same-sex
Texas residents who were lawfully mar.
ried 1o each other in another state has
hecome a pressing issue [or Texas [amily
law judges and attorneys.

On MNovember 5, 2013, the Texas Su-
preme Court heard oral arguments in
three consolidaied cases on the same-
sex divorce issue.'” The two essential
questions presented in those cases are:
(1) whether Texas Family Code Section
6. 204 strips district courts of jurisdiction
1o hear a petition for divorce involving
a same-sex couple who was legally mar-
ried in another state, and (2) whether
Texas Family Code Section 6.204, if con-
strued Lo prevent a same-sex couple who
was legally married in another state [rom
ohtaining a divorce in Texas, violates the

LS. Constitution. Additional guestions

raised in these cases are whether the siate
may intervene to contest the trial court’s
jurisdiction to grant the divorce and, if
not, whether the siate can challenge the
trial coun’s jurisdiction to issue such a
judgment in a mandamus proceeding,
Additionally, on February 26, 2014, in
DelLeon v Perry," US. District Judge Or-

lando Garcia, of San Antonio, issued an
injunction barring Texas from enforcing
Texas Family Code Sections 2.001 and °
6,204, as well as Article 1, Section 32, of :
the Texas Constitution. The court held :
that the current marriage laws of Texas
deny same-sex couples the right 1o marry
and, by doing so, demean their dignity :
. for no legitimate reason."” Therefore, Ar-
* ticle 1, Section 32, of the Texas Consti- :
wtion and the corresponding provisions
of the Texas Family Code were uncon-
- stitutional ® However, consistent with
- the stays in Utah and Oklahoma, Judge °
Garcia stayed the ruling while Texas of-
- ficials appeal to the Fifth Circuit Court :
- of Appeals.” :
As Justice Kennedy wrote in the ma-
joriy opinion in Windsor, “The respon-
. sibility of the states for the regulation -
of domestic relations is an important :
indicator of the substantial societal im-
pact the State’s classifications have in the
daily lives and customs of i1s people.”* :
Whether Texas will redefine marriage
within its borders or grant divorces 1o
same-sex couples who lawfully married :
elsewhere is unclear. What is certain is
that additional changes and challenges
in this area of the law are surely on the

: horizon. Ak
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